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ECONOMIC THEORY AND LABOR LEGIS- 
LATION 

RICHARD T. ELY. 

It is in every way fitting that the first annual meeting 
of the American Association for Labor Legislation 
should be held in connection with the annual meeting of 
the American Economic Association. Steps were taken 
to organize the American Association for Labor Legis- 
lation at the Baltimore meeting of the American Econo- 
mic Association 1 ; and the committee appointed at that 
itme to effect the organization consisted of members of 
the latter association, as do nearly all the members of our 
Association. Thus the old Association is the parent 
of the younger in a direct and very obvious way. But 
other reasons for the fitness of this joint meeting, al- 
though they lie less on the surface, are quite as important. 

The joint meeting with the American body which 
represents the science of economics in the United States 
at once suggests a connection between economic theory 
and labor legislation. As a matter of fact when the 
American Economic Association was organized at Sara- 
toga, on the 9th of September, 1885, the Constitution 
embraced a Statement of Principles, which was adopted 
as not in any sense a creed but "as a general indi- 
cation of the views and the purposes of those who 
founded" the Association. The following is a quotation 
from this "Statement of Principles" : 

"We hold that the conflict of labor and capital has 

"In 1905. 
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brought into prominence a vast number of social prob- 
lems whose solution requires the united efforts, each in its 
own sphere, of the church, of the state, and of science." 

It is thus stated, in effect, that the labor question, or — 
more accurately — the many labor problems of our time 
require legislation, and it is obviously implied that eco- 
nomic science must furnish guidance to legislation. This 
clearly shows that in 1885 the economists of the country, 
generally speaking, assumed no attitude of antagonism 
to labor legislation, nor have the professorial and profes- 
sional economists of this country, except in isolated in- 
stances, assumed any attitude of antagonism to labor 
legislation as such since that time. The Statement of 
Principles was dropped later and that without opposi- 
tion, because even those who proposed and especially 
favored it at first, felt that they had won their battle 
and that the Statement had accomplished its purpose. 
While there was some opposition to the American Eco- 
nomic Association based on general grounds which can- 
not be here discussed, and while there was some oppo- 
sition in the press and on the part of a few economists 
to the position taken with respect to labor legislation, 
it is significant that no opposition to the formation of 
the American Association for Labor Legislation made 
itself heard, and that among the economists who took 
an active part in its formation were men who would 
perhaps generally be designated as "hard-headed" — 
whatever that may mean — and conservative. Yet ours 
is an association the very title of which assumes the 
necessity and desirability of labor legislation. While 
it is true that the economists of 1885 were in favor of 
"wise and sane" labor legislation, a perusal of the pub- 
lished utterances of 1885 with reference to the American 
Economic Association shows that since that time a sur- 
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prising change of public opinion has taken place, and in 
my own opinion, this change is an evidence of the influ- 
ence the economists have exerted — an influence the mag- 
nitude of which furthermore in my own opinion — for I 
do not assume to speak for anyone else — the economists 
themselves frequently do not fully appreciate. 

But what has been the position of economic theory in 
the past with regard to labor legislation? Has it been, 
as popularly supposed, hostile to such legislation? Or 
has it been as hostile as popularly supposed? Mani- 
festly, it is quite out of the question now and here to 
enter exhaustively into this chapter in the history of 
economic thought, but the general drift of economic 
theory may be briefly indicated. 

The economists of the latter half of the 18th century 
who founded modern political economy as a distinct and 
separate branch of knowledge, Quesnay and his asso- 
ciates, Adam Smith and his associates, were opposed to 
what is called legislative interference in the realm of 
the economic life. And they opposed, generally speak- 
ing, labor legislation. They favored, as we all know, a 
passive policy of government and used as a maxim 
laissez-faire. But how often does the same phrase, term, 
or watchword mean one thing in one stage of evolution 
and quite the opposite in a later! We must not at once, 
then, jump to the conclusion that we have to do in the 
case of these men with any antagonism to the interests 
of labor. In fact, these men were such warm-hearted 
humanitarians, that they would perhaps scarcely rank 
among the "hard-headed" economists. One has only 
to read their lives and to follow closely their writings 
to become entirely convinced that they had, in high de- 
gree even, what is now called "the enthusiasm of hu- 
manity", and were animated with a passionate desire for 
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improvement in human affairs and particularly for the 
uplift of the lower orders. 

The eighteenth century economic philosophy was, how- 
ever, as we all know, based on a now discredited and 
discarded belief in a beneficent code of nature, ruling the 
economic life as all other social life spheres, and which, if 
not interfered with, would bring to all classes and es- 
pecially the workers, the maximum amount of economic 
well-being. But in addition to this general view, we have 
as an explanation of their position the multitude of re- 
strictions, and old-established monopolies and special 
privileges which oppressed the manual toiler and to the 
removal of which they directed their attention. It is 
noteworthy that Turgot, notwithstanding his general 
negative economic philosophy, favored a system of public 
education which France did not achieve for a hundred 
years, and which a modern economist has said reminds 
one of socialist demands, while Adam Smith, in de- 
nouncing labor laws, said if a labor law chanced to be 
in the interest of labor it was sure to be a just law. 
How different is the position of a man, who, in denounc- 
ing labor laws, has in mind laws oppressive to labor, from 
the position of a man a century later who, in denouncing 
labor legislation, has in mind laws passed in the interest 
of labor ! 2 



2 That we must always bear in mind the circumstances of time 
and place when we discuss economic theory and its relations to 
social interests in general and to labor in particular, is strikingly 
shown in the designation "Liberal School of Political Economy" in 
the history of economic thought. This designation is frequently 
applied to Adam Smith and his followers, the classical economists in 
England, and their adherents elsewhere. Thus Eisenhart entitles the 
second book of his Geschichte der Nationalokonomik "Critical- 
Liberal Individualistic Period" (Kritisch-liberale, individualistische 
Periode). In this connection the word "liberal" now carries with it 
the implication of an extreme conservatism, yet at one time "liberal 
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When it comes to the evils of monopoly, the words of 
Adam Smith would, I fear, if repeated as original utter- 
ances by economists of our own day, be denounced by 
some newspaper writers as demagoguery. "Malignant 
and invidious," "malignant and mean" are epithets which 
he used in describing the monopolistic policy pursued by 
his own country with reference to a powerful company, 
namely, the East India Company. 

It would be interesting to go into the theories of 
distribution of the writers we are now discussing and 
to examine them with reference to the possibilities of 
labor legislation, but the time is too brief. It may, 
however, safely be said that while Turgot's theory of 
wages does not leave a very wide margin for an in- 
crease of the remuneration of labor, there is nothing in 
these theories which, if true, would necessarily preclude 
a substantial improvement in the position of the wage- 
earner. 

The development of classical political economy in Eng- 
land, in the first half of the 19th century, marks an epoch 
in the history of economic theory in its relation to labor 
legislation. Two theories were brought forward, ela- 
borated and emphasized so strongly as to enter into 
popular consciousness and to become part and parcel of 
the working capital of powerful groups of newspaper 
writers, publicists, and legislators ; and these two doc- 
trines were used against trade-union policies and legisla- 
tion alike. Every economist at once knows that I refer 
to the theory of population associated with the name of 



school doctrines" were really liberal. They became conservative by 
changes in the evolution of economic society. 

It is interesting to notice a similar change in the term "liberal" as 
applied to a very conservative political party in Germany, so that 
the term "liberal" in that country at least has very often come to 
carry with it the idea of an excess of conservatism. 
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Malthus and to the wages-fund theory. While the wages- 
fund theory, as found in most writers, was more or less 
vague and frequently indistinct in its outlines and even, 
I think we may say, elusive, it was gradually elaborated 
in the development of economic thought and became 
something very real, very definite, tangible, in the writ- 
ings of popularizers, and it was thus an effective weapon 
in the hands of opponents of protective labor legislation. 
As Professor Taussig has shown in his history of the 
theory, 3 the great economists generally did not hold this 
doctrine in such form as necessarily to preclude on their 
part legislative efforts to improve the lot of the wage- 
earner; it did receive in many places in Mill's Political 
Economy a precise form and was so stated by him that its 
natural tendencies were antagonistic to the Factory Acts. 
Undoubtedly, it is likewise true that Mill gave the most 
clear-cut formulation of it when he renounced it; but 
this very renunciation showed its possible popular uses. 
Malthus demonstrated, as he thought, the existence of 
a powerful force immanent in mankind, the working of 
which tended to increase population beyond the means of 
subsistence; and he maintained that the operation of 
checks to the growth of population kept some kind of 
equilibrium between food supply and mouths clamoring 
for food. Misery, vice, war, pestilence, famine, and the 
like constitttted the one class of checks ; prudential re- 
straints of a variety of kinds constituted the other class 
of checks. Every measure had then to be examined with 
reference to its effect on the growth of population; and 
if labor legislation rendered the lot of the laborer more 
desirable for the time being, but increased population, 
there was always danger, so it was claimed, that the total 
final effect would be simply a larger population — but, by 



1 Part II of his Wages and Capital. 
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reason of the pressure on the means of subsistence, not 
a more prosperous population. How easily this could 
lend itself to "the special pleaders of capital"' — if we may 
employ this expression — is readily apparent. Easy in- 
deed was it for the penny-a-liner to rail at the humani- 
tarian. Let the people exercise self-control in the matter 
of marriage and, by establishing a better proportion 
between the means of subsistence and mouths to be fed, 
improve their own lot ! Or why adopt measures, tempor- 
arily benefiting the wage-earner, but eventually pulling 
all classes down to his dead level? 

But the adverse influence of the Malthusian theory of 
population upon labor legislation made itself felt in the 
minds and utterances of those who were warm humani- 
tarians and who were among the truest friends of labor 
of the nineteenth century. Apprehension of the dire 
possible effects upon the growth of population of appar- 
ently beneficial labor legislation always cast a shadow 
over the generally hopeful anticipations of John Stuart 
Mill. If the check to population were weakened by 
measures, otherwise seemingly beneficent, the ultimate 
result according to Mill would be that it would remove 
"everything which places mankind above a nest of ants 
or a colony of beavers". 4 Mill would have been ready 
enough — as he tells us in the same chapter of his Political 
Economy from which I have just quoted — to favor even 
such a measure as a legally established minimum of 
wages, had he not feared that as a result we should have 
overpopulation. 

The wages-fund theory supplemented the theory of 
population so completely as to convey to many minds a 
clear conviction of the futility of all labor legislation. A 
certain fund of capital was set aside for the payment of 



* Political Economy, Book II, Ch. XII, Sec. 2, p. 220, People's Ed. 
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wages, this was distributed among the existing laboring 
population in any event, and the only way in which sub- 
stantial improvement in the lot of the wage-earner could 
take place was to increase the wages-fund relatively to 
the laboring population. What room was there then for 
legislation? If wages were raised by law or public opin- 
ion without a change in this proportion, the result must 
be to favor a group of laborers at the expense of other 
laborers. To quote Mill again: "Since, therefore, the 
rate of wages which results from competition distributes 
the whole wages-fund among the whole laboring popu- 
lation, if law or opinion succeeds in fixing wages above 
this rate, some laborers are kept out of employment." 5 
Cairnes examines the obstacles to improvement found 
in these theories of wages and capital and in the law of 
rent, and concludes that only by a change to cooperation, 
adding profits to wages, can any substantial improvement 
in the lot of the toiling masses be secured. It is worth 
while to quote from him at some length, for we are in 
danger of forgetting the extent to which in their ten- 
dencies the teachings of even the leaders of economic 
thought were opposed to combination and labor legisla- 
tion. The following is quoted from Cairnes' Leading 
Principles: 

"It appears to me that the condition of any substantial 
improvement of a permanent kind in the labourer's lot 
is that the separation of industrial classes into labourers 
and capitalists which now prevails shall not be main- 
tained; that the labourer shall cease to be a mere la- 
bourer — in a word, that profits shall be brought to rein- 
force the wages-fund. I have shown that, in order to 
any improvement at all of a permanent kind, a restraint 
must be enforced on population which shall prevent the 

5 Mill : Political Economy, Book II, Ch. XII, Sec. I, p. 219, Peo- 
ple's Ed. 
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increased demands for subsistence from neutralizing the 
gains arising from industrial progress; and that even a 
very great change in this respect in the habits of the 
people — a change far greater than there are any good 
reasons for anticipating — -would still leave them, while 
they remain mere labourers, in a position not very mate- 
rially better than at present. But the significance of 
these considerations becomes much enhanced when they 
are connected with another doctrine established in a for- 
mer chapter of this work. It was there shown, that, in 
the order of economic development, the wages-fund of 
a country grows more slowly than its general capital. 
Now the wages-fund of a country represents the means 
of the labouring classes as a whole ; the general capital, the 
means of those who live upon profit — we may say broadly 
of the richer classes. It appears, therefore, that the fund 
available for those who live by labour tends, in the. pro- 
gress of society, while growing actually larger, to become 
a constantly smaller fraction of the entire national wealth. 
If, then, the means of any one class of society are to be 
permanently limited to this fund, it is evident, assuming 
that the progress of its members keeps pace with that of 
other classes, that its material condition in relation to 
theirs cannot but decline. Now, as it would be futile to 
expect on the part of the poorest and most ignorant of 
the population self-denial and prudence greater than that 
actually practised by the classes above them, the circum- 
stances of whose life are so much more favourable than 
theirs for the cultivation of these virtues, the conclusion 
to which I am brought is this, that, unequal as is the 
distribution of wealth already in this country, the ten- 
dency of industrial progress — on the supposition that the 
present separation between industrial classes is main- 
tained — is towards an inequality greater still. The rich 
will be growing richer; and the poor, at least relatively, 
poorer. It seems to me, apart altogether from the ques- 
tion of the labourer's interest, that these are not condi- 
tions which furnish a solid basis for a progressive social 
state; but, having regard to that interest, I think the 
considerations adduced show that the first and indispens- 
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able step towards any serious amendment of the labourer's 
lot is that he should be, in one way or other, lifted out 
of the groove in which he at present works, and placed 
in a position compatible with his becoming a sharer in 
equal proportion with others in the general advantages 
arising from industrial progress." 8 

These doctrines are familiar to every economic thinker. 
I cannot here trace their development, as this is too long 
a chapter in the history of economic thought. 

I should like, were there time, to speak about the 
wages-fund theory as it was modified by Cairnes, who 
attempted to rescue it, but succeeded in leaving little 
meaning to it. I should be glad also if there were time 
to speak about the able treatment of the wages-fund 
theory by a former president of the American Economic 
Association, namely, Professor Taussig, who, while see- 
ing a large amount of truth in the wages-fund theory, 
finds sufficient elasticity in the possible amount of wealth 
which may be used for wages to provide for substantial 
improvement either by trade union action or legislation. 
It would be especially gratifying to me to discuss the 
theory of wages of the first president of the American 
Economic Association, the late General Francis A. 
Walker. His residual claimant theory of wages stands 
in no opposition to labor legislation. He himself ex- 
pressly affirmed the need of positive, resolute action on 
the part of wage-earners to enable them to secure the 
full competitive wage. Another former president of the 
Association, namely, Professor J. B. Clark, has advanced 
the productivity theory, which is being so much debated 
at the present time, and this theory also, if true, does not 
preclude the possibility of substantial improvement on 
the part of the wage-earner by legislation. There is, in 



! Cairns : Leading Principles of Political Economy, pp. 339-40. 
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short, no theory of wages now widely accepted by econo- 
mists in this and other lands which in itself need produce 
opposition to labor legislation. 

The theory of population has not been treated with 
such exhaustiveness and thoroughness by recent econo- 
mists as has the theory of wages. In fact, in recent liter- 
ature this theory has been, relatively speaking, neglected 
by economists. It is, however, generally admitted that 
there are forces restricting undue growth of population, 
acting with an ease and readiness little dreamed of by 
Malthus. Consequently, while the modern economist 
would probably say that the theory of population cannot 
be wholly neglected in the discussion of labor legislation, 
and while he would say that on account of the possible 
growth of population it is necessary to be prudent and 
careful, it would be difficult to quote any considerable 
weighty body of modern economic opinion against "wise 
and sane" labor legislation. 

Two or three things should be very clearly and defi- 
nitely stated in any discussion of the attitude of the early 
economists with respect to trade unions as well as with 
respect to labor legislation. One is that no great econo- 
mists ever approached the subject with the thought of 
strengthening capital at the expense of labor. I believe 
it can be successfully maintained that every one of the 
really great economists, without exception, has had it in 
mind to raise wages rather than profits whenever it was 
necessary to make a choice between the two. Professor 
Alfred Marshall, in the very opening chapter of his 
Principles of Economics, says that it is "the hope that 
poverty and ignorance may gradually be extinguished 
. . . which gives to economic studies their chief and 
their highest interest". 7 William Nassau Senior, who 



T Book I, Ch. II, Sec. 2. 
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perhaps has sometimes been regarded as peculiarly hard- 
hearted and hard-headed, states, at the age of five and 
twenty, he "determined to reform the condition of the 
poor in England". Malthus clearly desired the elevation 
of the wage-earner, and, while on the whole his views 
were pessimistic in their tendencies, he believed that a 
full knowledge of the truth would result in improving 
the lot of the wage-earner. Ricardo had so much sym- 
pathy with the "submerged tenth" as to maintain at his 
own expense two almshouses. 8 John Stuart Mill was 
ready enough to sacrifice the interests of wealth to the 
laboring population if he could only be convinced that 
thereby the condition of the masses would be really 
improved. 

Another thing that needs to be borne in mind is that 
we must draw a sharp line between the teachings of the 
great economists and the teachings of the smaller men 
who followed after them, and who, pushing things to 
apparently logical conclusions, omitted necessary qualifi- 
cation, and exaggerated greatly their errors. We have 
to do here with "epigones" — if we may borrow the term 
familiar in German economic literature. 

And then we come to those who cannot be strictly 
called economists at all, but who have attempted to utilize 
the teachings of the economists for their own purposes. 
Here we have a still wider departure from the teachings 
of the masters. 

But, while the great economists have been true humani- 
tarians — and there certainly were very few, if any, ex- 
ceptions — they have been often enough dogmatic, and 



8 In the Preface to his Treatise on the Circumstances which 
Determine the Rate of Wages, J. R. McCulloch says, with apparent 
sincerity, that the wish to contribute to the improvement of the 
laboring classes in England alone led him to publish his work. 
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their dogmatism has been exaggerated by the small men 
of whom I have spoken. Those who have opposed the 
real or supposed teachings of orthodox economists have 
been called by all sorts of epithets, such as socialists, 
anarchists, muddle-headed, etc. So the late Amos G. 
Warner met with a good deal of sympathy, when in his 
classical American Charities he said, "from 1850 to 1880 
Cromwell's exhortation to the theologians of his time 
might properly have been addressed to the English econo- 
mists : 'In the bowels of the Lord, I beseech you, breth- 
ren, to consider it possible that you may be mistaken!' 
Indeed, equivalent exhortations were addressed to them, 
but without effect". 9 

Many quotations could be given showing the dogmat- 
ism of the classical economists; and even those most 
appreciative of their services cannot deny that in this 
particular they were guilty of gross error, which has 
reacted seriously to the impairment of their influence. 
They did indeed discover a great deal of truth of deep- 
reaching and far-extending importance; but they little 
appreciated how much they had left their successors to do. 

One fundamental error lay in identifying social laws 
with the unchangeable laws of external physical nature. 
Ideas of evolution and relativity had not then entered 
into the consciousness even of the greatest English econo- 
mists. The theory of population and the wages-fund 
theory were nature's laws against ■ which ignorant and 
presumptuous mortals set themselves in vain in trade 
union and labor legislation. Notice this, furthermore: 
the opponents of trade-unionism and labor legislation 
alike, use God and divine and Nature and natural inter- 
changeably, while artificial in the sense of unnatural 
would be the term used of any increase of wages , for the 

9 P. 20. 



Economic Theory and Labor Legislation 137 

time being brought about by legislation or trade-union- 
ism. James Stirling, in his pamphlet on Trades Unions, 
says that these organizations injure labor whether they 
fail in securing at once higher wages or whether they 
succeed in securing a "seeming success" ; and he says that 
in this, case the ultimate result is even worse. He tells 
us the natural limits to wages are set by the laws gov- 
erning the increase of population and the increase of 
capital, and we are assured that "the presumptuous mor- 
tal, who dares to set his selfish will against divine ordi- 
nances, brings on his head inevitable retribution; his 
momentary prosperity disappears, and he pays, in pro- 
longed suffering, the penalty of his suicidal success". 10 

It may be said that Stirling is a mere epigone, but it 
cannot be successfully maintained that he lacked support 
on the part of leaders of thought, for we find the careful 
Cairnes, after discoursing on the barriers to wages found 
in the wages-fund, the growth of population, and the law 
of rent, saying, "Against these barriers trades unions 
must dash themselves in vain. They are not to be broken 
through or eluded by any combinations, however uni- 
versal; for they are the barriers set by Nature herself". 11 
Cairnes, to be sure, speaks of trades unions here, but 
obviously his argument would hold against labor legis- 
lation. 

Another doctrine naturally making against labor legis- 
lation was the theory of a minimum profit, taught by 
John Stuart Mill. Any action harmful to capital by 
restricting its accumulation could only result in the at- 
tainment of this minimum with a smaller amount of cap- 
ital than would otherwise come into existence. 

It cannot be denied, then, that the four doctrines con- 



10 P. 36. 

11 Cairnes : Some Leading Principles of Political Economy, p. 338* 
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sidered, viz., the Malthusian theory of population, the 
wages-fund theory, the Ricardian theory of rent, and 
Mill's theory of a minimum of profits, constituting the 
framework of accepted economic theory, hemmed in and 
limited very effectively the hope of improvement by labor 
legislation. And, as to the force that these theories have 
had, there can be no doubt on the part of those who have 
endeavored to secure labor legislation ; nor has this force 
even as yet spent itself. The press, the legislative bodies 
of our day, and the judiciary, all alike reveal its existence. 

But it is to be noticed that men are often better than 
their thories. McCulloch, an adherent of the classical 
school who ranks among the epigones, was one of the 
comparatively few economists to encourage and help the 
seventh Earl of Shaftesbury in securing the factory leg- 
islation of England ; and late in life Senior saw the error 
of his opposition to labor legislation. 

Nevertheless, the Earl of Shaftesbury, while acknowl- 
edging gratefully the encouragement that he received 
from McCulloch, mentions particularly the fact that he 
received very little support from economists generally, 
while the leaders of the so-called Manchester School, 
Cobden and Bright, doubtless epigones rather than lead- 
ers, were among his opponents. He says : "Bright was 
ever my most malignant opponent. Cobden, though bit- 
terly hostile, was better than Bright. He abstained from 
opposition on the Collieries Bill, and gave positive sup- 
port on the Calico Print-works Bill." 12 

His biographer, Mr. Edwin Hodder, says that his chief 
opponents "belonged to that party which appeared to look 
for a social millennium, to be brought about by the rigid 
application of the dogmas of political economy, and who 

a Hodder : Life and Work of the Seventh Earl of Shaftsbury, 
Ed. 1886, Vol. II, p. 210. 



Economic Theory and Labor Legislation 139 

considered that he was endeavoring to limit freedom of 
contract, and in other ways unduly to interfere between 
capital and labour. Miss Harriet Martineau may be 
quoted as the exponent of the views of this party". 13 

Even McCulloch was not willing to interfere between 
adults and masters, although he said it was "absurd to 
contend that children have the power to judge for them- 
selves as to such a matter". 14 

The political economists in many instances changed 
their views later; for example, both Harriet Martineau 
and Senior. But we clearly see that economic theory 
restrained them from taking that action which would 
have been dictated by their sympathies and which, indeed, 
science itself has subsequently come to approve. 

The economic grounds for labor legislation are re- 
vealed best when the subject is approached from the 
viewpoint of contract or the economic bargain, consid- 
ered particularly in its legal aspect and with respect to 
underlying economic causes. 

Contract is static, not dynamic. Through contract the 
actually existing economic forces manifest themselves 
with all their inequalities and injustices. When economic 
forces make possible oppression and deprivation of lib- 
erty, oppression and deprivation of liberty express them- 
selves in contract. Whenever modern slavery or a near 
approach to modern slavery exists, it assumes almost 
invariably the form of voluntary contract. One may take 
up peonage in this country and slavery in Africa and dis- 
cover regularly contract forms existing as the legal bonds 
of involuntary servitude. It is the form of freedom 
clothing slavery. As contract is static, progress must 
consist at every step in the regulation and control of con- 

"Id., Vol. I, p. 517. 
11 Id., Vol. I, p. 157. 
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tract. Such has been the case everywhere, and in England 
in particular, but in the civilized world at large an im- 
pressive history of social progress can be written showing 
how at every step it has restricted contract rights and 
invaded so-called free contract. But notice that it is only 
the form of freedom which has been violated. The pur- 
pose has always been a larger freedom; a true construc- 
tive freedom as an opportunity for the expression of 
powers and a sphere of activity. 

The employer in past times thought his liberty invaded 
when he could not contract for an unlimited number of 
hours' work for children of any age. Laws forbidding 
this liberty and establishing schools with compulsory edu- 
cation, when well enforced, free children from oppression 
and afford them opportunity to develop their powers, to 
acquire property, and to make contracts later in life ; con- 
tracts through which more nearly balanced economic 
forces express themselves. The case which is generally 
admitted with respect to children was well stated by John 
Stuart Mill in his Political Economy sixty years ago in 
these words: "It is right that children, and young per- 
sons not yet arrived at maturity, should be protected, so 
far as the eye and hand of the state can reach, from being 
over-worked. Labouring for too many hours in the day, 
or on work beyond their strength, should not be per- 
mitted to them, for if permitted it may always be com- 
pelled. Freedom of contract, in the case of children, is 
but another word for freedom of coercion. Education 
also, the best which circumstances admit of their receiv- 
ing, is not a thing which parents or relatives, from indif- 
ference, jealousy, or avarice, should have it in their 
power to withhold." 15 



10 Mill : Principles of Political Economy, Book V, Ch. XI, Sec. 9, 
p. 578, People's Ed. 
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The legislation of the civilized world, as a whole, shows 
acquiescence in the proposition that sanitary and moral 
conditions and hours of labor of women must be regu- 
lated, and that for them night work in factories should be 
sharply limited, if not altogether prohibited; for other- 
wise uncontrolled economic forces operating through con- 
tract deprive them of liberty and of the right to acquire 
property and lead wholesome lives. No woman desires 
to work twelve and thirteen hours daily in a factory ; and 
contracts for such toil are involuntary in substance even 
if voluntary in form. A ten-hour day for women, such 
as has been passed in Massachusetts and sustained by the 
Supreme Court of that state, does not deprive "Mary 
Holmes" of liberty — it affords her liberty. It does not 
restrict her right to work ; it enlarges that right ; for it 
conserves her health and strength and lengthens out the 
period of profitable work. If she is a mother, it also 
enlarges the freedom of her children and adds to their 
efficiency by giving her at least some shreds of time and 
strength for her family. For one who really understands 
the facts and forces involved, it is mere juggling with 
words and empty legal phrases to maintain the opposite. 
Realism, based on statistics and scientific investigations, 
fully sustain the soundness of such labor legislation. 
There is no better illustration of the lengths to which 
doctrinaire assumptions may carry an intelligent man, 
even a man of great capacity, than the position John 
Stuart Mill took with respect to protective labor legisla- 
tion for women. 

Mill was brought up under the influence of the eigh- 
teenth century philosophy of individualism; and the nat- 
ural equality among human beings, as a corner stone of 
that philosophy, he attributed to women as well as men. 
The actual inequality and disadvantage of women in the 
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economic sphere he could not fail to notice, but this he 
ascribed to the political and matrimonial subjection of 
women. He favored, consequently, the emancipation of 
women from the bonds of custom and law and then he 
thought that they, as well as men, could take care of 
themselves in the labor contract without the aid of special 
protective legislation. 

"Among those members of the community", says Mill, 
"whose freedom of contract ought to be controlled by the 
legislature for their own protection, on account (it is 
said) of their dependent position, it is frequently pro- 
posed to include women: and in the existing Factory 
Act, their labour, in common with that of young persons, 
has been placed under peculiar restrictions. But the 
classing together, for this and other purposes, of women 
and children, appears to me both indefensible in principle 
and mischievous in practice. Children below a certain 
age cannot judge or act for themselves; up to a consider- 
ably greater age they are inevitably more or less disquali- 
fied for doing so; but women are as capable as men of 
appreciating and managing their own concerns, and the 
only hindrance to their doing so arises from the injustice 
of their present social position. So long as the law makes 
everything which the wife requires, the property of the 
husband, while by compelling her to live with him it 
forces her to submit to almost any amount of moral and 
even physical tyranny which he may choose to inflict, 
there is some ground for regarding every act done by her 
as done under coercion: but it is the great error of 
reformers and philanthropists in our time, to nibble at 
the consequences of unjust power instead of redressing 
the injustice itself. If women had as absolute control 
as men have, over their own persons and their own patri- 
mony or acquisitions, there would be no plea for limiting 
their hours of labouring for themselves, in order that 
they might have time to labour for the husband, in what 
is called by the advocates of restriction, his home. Wo- 
men employed in factories are the only women in the 
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labouring rank of life whose position is not that of 
slaves and drudges; precisely because they cannot easily 
be compelled to work and earn wages in factories against 
their will. For improving the condition of women, it 
should, on the contrary, be an object to give them the 
readiest access to independent industrial employment, 
instead of closing, either entirely or partially, that which 
is already open to them." 16 

A scientific examination of the facts of the case fails 
altogether to bear out Mill's position. The suffrage 
and the fullest measure of right over property and per- 
sons have failed to place woman on a footing of econo- 
mic equality with men. The reason for her economic 
disabilities are as profound as her sex differences and 
must be reckoned with in any realistic legislation. This 
is the verdict of the world's civilization. 

But until recently economists were inclined to limit 
regulation of labor conditions and especially hours of 
toil to children, young persons, and women, leaving adult 
men "free", so it was said, to make their own contracts. 
But experience has shown conclusively that while adult 
males as a rule are in a far better position in the labor 
contract than the classes just mentioned, unregulated 
contract does not always conduce to freedom and fair 
opportunity' — "the square deal" — but frequently means 
bondage and degradation. A realistic political economy 
must recognize the facts of the actual world, and does so. 

Adverse conditions are often so strong for classes of 
adult males that well-considered and strongly enforced 
legislation is necessary to secure freedom from the bon- 
dage that would result from them if uncontrolled by 
social regulation; for here, as so generally, the purpose 
of statute law is to assist men to gain control over the 



"Mill: Principles of Political Economy, Book V, Ch. XI, Sec. 9, 
p. 579, People's Ed. 
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cruel and tyrannical action of uncontrolled nature and 
society. 

We must not take the view of the state as something 
external, stepping in and interfering with liberty. The 
action that we have in mind is rather the result of the 
cooperative efforts of men to determine the conditions 
of toil and to enlarge their free sphere of economic 
action. 

The well-being of the adult male is as precious to the 
State as that of women, young persons, and children; 
and indeed the welfare of these latter classes is normally 
intertwined inextricably with his strength, vigor, and 
prosperity. And for adult males, hours of toil on rail- 
ways, the world over, must be limited in their own behalf 
as well as in behalf of the general traveling public in order 
to promote safety. This position is practically conceded 
in every civilized country. 

It has also been necessary to regulate hours of toil of 
street-car employees. Before limited by law the regular 
working time of this class of workers in Baltimore was 
over seventeen hours a day and they were deprived of 
liberty in any possible realistic and positive sense of the 
term, while at the same time the women and children 
of their families suffered by the cruel "free play of 
economic forces" to use that familiar but unphilosophical 
and inexact phrase. 

Bakers are a class of workers who, for a variety of 
reasons, are unable to secure hours of labor and conditions 
of toil, wholesome for themselves and for others. They 
are short-lived and unhealthy; and, if modern scientific 
investigations have made any one thing clear, it is that 
bad sanitary conditions and excessive hours of labor, 
bringing bad health to toilers, are a menace to the public 
health. We are here dealing with actual conditions, 
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which it is the function of Departments of Labor, as a 
branch of the executive department of government so 
to work up and present to the judiciary that judicial 
notice must be taken of them. Instead of confining 
themselves so largely to gathering miscellaneous statis- 
tics — too often, after all, almost meaningless — labor 
bureaus should have it as one of their main functions 
to investigate, exhaustively and scientifically, labor ques- 
tions before the legislatures and courts; and the law 
should make their findings prima facie evidence in all 
cases, following in this particular the Wisconsin Railway 
Rate Commission Law in the case of a just and reasonable 
rate. 

It would seem to be a weakness in the New York 
Bakers Case, entitled "Joseph Lochner Plaintiff in Error 
vs. the People of the State of New York", that the facts 
had not been adequately investigated by another branch 
of the government and that in consequence they were not 
presented to the Court as they should have been. The 
case resulted in one of the familiar "five to four" de- 
cisions. In other words, by a majority of one, the 
Supreme Court of the United States, on April 17, 1906, 
held that it was not a proper exercise of the police power 
to restrict the hours of labor of bakers to ten a day and 
that consequently the New York statute was unconsti- 
tutional, because in contravention of the "liberty of the 
individual protected by the Fourteenth Amendment of 
the Federal Constitution," according to which "no State 
can deprive any person of life, liberty, or property with- 
out due process of law". And liberty to make contracts 
is held to be part of that liberty thus guaranteed as well 
as a property right. It is admitted that under the exer- 
cise of the police power in the interests of the general wel- 
fare, contract may be limited and regulated. The majority 
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opinion declares this New York statute "not within any- 
fair meaning of the term a health law". Here the 
majority are clearly wrong, for they have the facts 
against them. But also, as Mr. Justice Holmes says in his 
dissenting opinion, this decision embodies an economic 
theory and an outlived and outworn economic theory — 
the economic individualism of the eighteenth century. Mr. 
Justice Peckham, the writer of the majority opinion, 
says, "Statutes of the nature of these under review, limit- 
ing the hours in which grown and intelligent men may 
labor to earn their living, are mere meddlesome inter- 
ferences with the rights of the individual". This is 
totally unscientific and is a position that, because untrue, 
must be abandoned : as is shown by the minority — here, 
as so often in history, right. 17 

Let no one say that economics or any other branch of 
science may not criticise in our free land the judiciary. 
We know no infallible authority in the state, and to blame 
science for pointing out errors of courts is craven and 

"It is pointed out in the majority opinion that the New York 
law had no emergency clause. It may be that there is a real weak- 
ness, although even this cannot be admitted without an examination 
of the technical nature of the case. The words of the decision are 
worth quoting in this connection : 

''Among the later cases where the State law has been upheld by 
this court is that of Holden v. Hardy (169 U. S. 366). A provision 
in the act of the legislature of Utah was there under consideration, 
the act limiting the employment of workmen in all underground 
mines or workings, to eight hours per day, 'except in cases of 
emergency, where life or property is in imminent danger'. It also 
limited the hours of labor in smelting and other institutions for the 
reduction or refining of ores or metals to eight hours per day, except 
in like cases of emergency. The act was held to be a valid exercise 
of the police powers of the State. . . . 

"It will be observed that, even with regard to that class of labor, 
the Utah statute provided for cases of emergency wherein the pro- 
visions of the statute would not apply. The statute now before this 
Court has no emergency clause in it, and, if the statute is valid, 
there are no circumstances and no emergencies under which the 
slightest violation of the provisions of the act would be innocent. 
There is nothing in Holden v. Hardy which covers the case now 
before us." 
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unmanly, contrary to the spirit of the founders of the 
Republic; and lacking in true respect to the Courts, be- 
cause it implies that the Courts in turn are lacking in 
manliness and true Americanism. 

But even Mr. Justice Holmes in his trenchant criticism 
of the majority decision, after saying truly "The Four- 
teenth Amendment does not enact Herbert Spencer's 
Social Statistics," implies in one place that while the 
statute may be an interference with liberty, it is an inter- 
ference with liberty justified by beneficent results. The 
true position is that this statute represents a struggle for 
real, substantial liberty of which the bakers were deprived 
by the majority decision, retaining merely its empty shell ; 
and indeed the learned justice himself says that he thinks 
the word liberty in the Fourteenth Amendment perverted 
"when it is held to prevent the natural outcome of a 
dominant opinion." 

Science, then, can draw no arbitrary line between labor 
legislation for adults and labor legislation for women and 
children ; but cases must be judged, as they arise, on their 
merits. But this need not preclude a painstaking and 
careful search for general principles, although supposed 
general principles have so often misled us in the past. 

The International Association for Labor Legislation, of 
which our Association is the national section, draws no 
fixed line between legislation for adult males and labor 
legislation for women and children; and this represents 
the opinion of the best experts of the world — those who 
conservatively, and as agents of governments, are inves- 
tigating labor questions. 

But what has been said must not be taken to mean that 
economists endorse all proposals for labor legislation. 
Many — nay, most — such proposals they would with prac- 
tical unanimity hold to be impracticable and visionary, 
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while others with also substantial unanimity they would 
endorse. Varied tests of actually proposed labor legis- 
lation economists have learned to apply almost sponta- 
neously. Influence on production must be considered, 
and, while to secure a better distribution or improved 
conditions of toil, the interests of production may be 
sacrificed to a limited extent, it is held to be necessary 
to proceed cautiously here. 

John Stuart Mill says in one place : 
"Whether the aggregate produce increases absolutely 
or not, is a thing in which, after a certain amount has 
been obtained, neither the legislator nor the philanthropist 
need feel any strong interest : but, that it should increase 
relatively to the number of those who share in it, is of 
the utmost possible importance." 18 

But economists at present would scarcely be disposed 
to go quite so far; for great as is present production, it 
can easily be shown statistically that production must 
still be largely increased to provide an economic basis for 
the satisfaction of rational wants. 19 The mere distribu- 
tion of great fortunes, or the wider diffusion of colossal 
incomes, even if it can be brought about, would be far 
from adequate. In other words the economic problem is a 
far larger problem than the problem of swollen fortunes. 

Efficiency must be an ever present test, but economics 
insists upon the long view rather than the short view. 
If for the sake of a strong and virile population child 
labor must be prohibited, we can well content ourselves 

18 Mill : Political Economy, Book IV, Ch. VII, Sec. 1, p. 455, Peo- 
ple's Ed. 

19 It is true that Mill says in the passage quoted "that after a cer- 
tain amount has been obtained" an increased production is of minor 
significance. The implication is, however, very clearly that we have 
already reached that amount or nearly reached it, and that the 
problem of production is, relatively speaking, of no great signi- 
ficance. 
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with the greater production in the future and increased 
human welfare ; and this is after all the end of all econo- 
mic activity. Similarly, if shortening the hours of adult 
males on railways and in bake-shops adds to the length 
of life and promotes on the one hand safety and on the 
other hand public health, we can bear with equanimity 
the sacrifices of the form of freedom for the substance 
of a positive constructive policy of liberty ; and can easily 
endure the curtailment of the right (really coercion) to 
work an unduly long number of hours in one day on 
account of the assured larger number of working hours 
in a lifetime. 

The International Association for Labor Legislation, 
organized at the Paris Exposition in 1900, with a per- 
manent bureau opened in Basel, Switzerland, in 1901, 
has as its special function the impartial scientific exami- 
nation of labor measures and investigation of actual 
conditions underlying labor legislation. It is semi-pri- 
vate, also quasi-official in character. In other words it 
is a voluntary organization, largely of experts and offi- 
cials, but it receives subventions from most civilized 
governments including a small one from our own federal 
government. Its activities are directed by men trained 
in economics and they give a good idea of the relation 
between economic theory and labor legislation. 

The objects of the International Association are stated 
as follows: [in] 

Article II of the Statutes of the International Association 

for Labor Legislation, defining the aims of the 

Association. 

1. To serve as a bond of union to those who, in the 
different industrial countries, believe in the necessity of 
protective labor legislation. 

2. To organize an International Labor Office, the 
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mission of which will to be publish in French, German, 
and English a periodical collection of labor laws in all 
countries, or to lend its support to a publication of that 
kind. This collection will contain : 

(a) The text or the contents of all laws, regulations 
and ordinances in force relating to the protection of 
workingmen in general and notably to the labor of chil- 
dren and women, to the limitation of the hours of labor 
of male and adult workingmen, to Sunday rest, to peri- 
odic pauses, to the dangerous trades ; 

(b) An historical exposition relating to these laws and 
regulations ; 

(c) The gist of reports and official documents con- 
cerning the interpretation and execution of these laws 
and ordinances. 

3. To facilitate the study of labor legislation in dif- 
ferent countries, and, in particular, to furnish to the 
members of the Association information on the laws in 
force and on their application in different states. 

4. To promote, by the preparation of memoranda or 
otherwise, the study of the question how an agreement 
of the different labor codes, and by which methods 
international statistics of labor may be secured. 

5. To call meetings of international congresses of 
labor legislation. 

The objects of the American Association, of which this 
is the first regular annual meeting, were adopted Febru- 
ary 16, 1906, and are as follows: 

(1) To serve as the American branch of the Inter- 
national Association for Labor Legislation, the aims of 
which are stated in the appended Article of its Statutes. 

(2) To promote the uniformity of labor legislation 
in the United States. 

(3) To encourage the study of labor legislation. 

It will be noticed that uniformity among nations and 
among the states of the United States stands out as a 
prominent object. As competition extends its scope and 
becomes intense, justice to employers requires that they 
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should be placed under similar conditions, so far as pro- 
tective labor legislation is concerned; so that success or 
failure of the employing capitalist may be determined by 
efficiency and not by varying degrees of oppression. 

Working men are mentioned as worthy of considera- 
tion as well as women and children, and special attention 
is directed to the hours of adult males. 

Dangerous trades are emphasized as requiring special 
attention; and researches have been made in regard to 
industrial poisons. 

Among the reports issued by the International Asso- 
ciation, the two following are noteworthy : 

The night work of women in industry; reports on its 
extension and regulation, by various contributors, with a 
preface by Prof. Stephen Bauer, Jena, 1903, pages xlii, 

384- _ 

Injurious trades; reports on their dangers and means 
of prevention, especially in the manufacture of matches 
and in the lead industries. Edited with an introduction 
by Professor Bauer, Jena, 1903, pages lx, 460. 

The International Association has organized the Inter- 
national Labor Office in Basel, Switzerland, the president 
of which is L. H. Scherrer, and the general secretary is 
Stephen Bauer. This office conceives its function to be 
purely scientific, and one of its duties is the publication 
of the invaluable Bulletin, which gives the labor laws of 
the world. 

The annual assemblies take action with respect to vari- 
ous measures, and have directed their efforts largely to 
gaining information to lessen industrial poisoning, and 
especially lead and phosphorous poisoning, to prevent 
night work of young persons and women, and to secure 
a reasonable maximum work day for adult males, espe- 
cially in mines and smelters. 
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The International Association has been especially help- 
ful in initiating international labor legislation; and it is 
doubtless due to it more than to any other one agency 
that the world's first international treaty, especially de- 
signed to promote the interests of labor, was signed be- 
tween France and Italy, April 15, 1905; a truly epoch- 
making event, of which President Sherrer says in his 
Report to the Fourth Meeting of Delegates : 

"In his expose, given two years ago, of this Franco- 
Italian Labour and Social-Protection Treaty, Herr Di- 
rector Fontaine said of this good work that it would 
make an end to the complaints of French manufacturers 
about unfair competition ; that to it Italy owes its present 
system of factory inspection and the protection of Italian 
workmen in France, and the more just administration 
of the Savings Bank deposits and Insurance annuities of 
Italian subjects. He also remarked that this treaty owed 
its origin to the suggestions made, and the discussions 
carried on during the time of our Meeting of Delegates 
in 1902." 

Our Association does not take any partisan attitude in 
the controversies between economic classes in general and 
between employers and employees in particular. And it 
is allied to no particular party. It is consulted by many 
governments and by adherents of the various political 
parties of our day; by employers as well as by advocates 
of labor. Its only allegiance is to the general welfare. 

We may thus say that the activities of our Association 
are directed by humanity, the beginning and end of all 
economics being man, but that its humanitarian ends are 
directed by scientific investigations. Its recommendations 
are carefully considered with respect to efficiency and 
fairness in international competition. It believes that it 
is best to precede action by deliberation, exhortation by 
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scientific study, and that progressive movements will in 
the end be more rapid if in every case they are based upon 
a well-thought-out, scientifically established program. In 
this practical and scientific work it invites general partici- 
pation of the men of science, of the men of labor, of the 
men of capital, and generally of the men of leadership 
in industry and in State. 



